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An applicant, his successors, assigns, or legal representatives, whose
patent is withheld as herein provided, shall have the right, beginning at
the date the applicant is notified that, except for such order, his
application is otherwise in condition for allowance, or February 1, 1952,
whichever is later, and ending six years after a patent is issued thereon, to
apply to the head of any department or agency who caused the order
to be issued for compensation for the damage caused by the order of
secrecy and/or for the use of the invention by the Government, resulting
from his disclosure. The right to compensation for use shall begin on the
date of the first use of the invention by the Government. The head of the
department or agency is authorized, upon the presentation of a claim,
to enter into an agreement with the applicant, his successors, assigns,
or legal representatives, in full settlement for the damage and/or use.
This settlement agreement shall be conclusive for all purposes
notwithstanding any other provision of law to the contrary. If full
settlement of the claim cannot be effected, the head of the department
or_agency may award and pay to such applicant, his successors,
assigns, or legal representatives, a sum not exceeding 75 per centum of
the sum which the head of the department or agency considers just
compensation for the damage and/or use. A claimant may bring suit
against the United States in the United States Court of Federal Claims
or in the District Court of the United States for the district in which
such claimant is a resident for an amount which when added to the
award shall constitute just compensation for the damage and/or use of
the invention by the Government. The owner of any patent issued
upon an_application that was subject to a secrecy order issued
pursuant to section 181 of this title, who did not apply for
compensation as above provided, shall have the right, after the date of
issuance of such patent, to bring suit in the United States Court of
Federal Claims for just compensation for the damage caused by
reason of the order of secrecy and/or use by the Government of the
invention resulting from his disclosure. The right to compensation for use
shall begin on the date of the first use of the invention by the Government.
In a suit under the provisions of this section the United States may avail
itself of all defenses it may plead in an action under section 1498 of title
28. This section shall not confer a right of action on anyone or his
successors, assigns, or legal representatives who, while in the full-time
employment or service of the United States, discovered, invented, or
developed the invention on which the claim is based.
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"The Act allows compensation for damages caused by the order; neither the
Act nor the legislative history, however, further describe what is contemplated
by damages. The burden of proving the existence of damages is on the
inventor.

[...]

The loss of markets for inability to promote the invention is similar to the
second hypothetical presented by Mr. Rose. The injury is real, although
determining the damages may prove an impossible undertaking. The
inventor must demonstrate more than just existence of a potential market.
He must also prove that the secrecy order prevented prospective buyers
from using his invention. Otherwise, the loss of the market is only

speculative.
[...]

Where the primary focus of the inventor is on creating a product for
military use, damages would not accrue. Inventions designed for the military
can only be marketed to the Federal Government, or through it to other
countries. Imposition of the secrecy order does not limit the inventor from
developing and marketing the invention to the government.

The suggestion of Mr. Rose, that damage can be proven where foreign
patent rights are lost, is only applicable to the extent that the invention is
capable of being marketed outside the United States. Where the government
would preclude foreign sales for reasons other than the secrecy order, no
damage occurs under the Act. For example, an inventor is not damaged because
he cannot get a permit to patent his invention in foreign country X, if he would
be prohibited from transferring the same technology to country X under the
International Traffic in Arms Regulations, even if no secrecy order was
imposed.

MPYAN PIN2 PONIYN PIN2 0) MNMP NNV MXINN PIPY DY NPPIN MY2IN
UPINN DY INMIVAN 1D DY 10 DTPY MIPYaN 182 ,2007-170UNN 0NV KIN» DY
NNMON (OMIPOYN PMDY 98 PYD) 7OXINNK DT NINIANDY PIINYON NN DN
INVIAN Y HONK JIY IPVIN KINON GN MNNVIL NINM P NYIAP NIMN

Y PV OUYN IN2NY DTN KD DIYN TUN IRNNND 92170 NIV )D DY I
2 INND 251 Dy Hausken amD

In theory, the owner of a "paper patent" has an equal right to compensation as
the owner of a patent that has undergone actual reduction to practice. The reality
is somewhat different. If the invention has never been produced, its
usefulness, and even its existence, is only hypothetical. Thus, the damage
suffered by imposition of a secrecy order must be based on future developments
as well as conditions existing at the time the order is imposed.

By its very nature the "paper patent" requires the existence of a future event to
be commercially successful -- the invention must be physically made to perform
the function that establishes its utility. If that event occurs, and the invention is
subsequently used by the government, there will be little problem.
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Where activity to further develop the patent is halted by imposition of the
secrecy order the question of injury arises. Under such circumstances,
whether the invention can successfully be produced in commercial
quantities and at a competitive price is speculative. Imposition of the
secrecy order denies the inventor the right to engage in this gamble. It
prevents him from profiting, but equally protects him from losing money.
Under these circumstances, no compensation is due; whether damages exist
is a matter of speculation.

INNIND Y9IV Y INDN DNIXIVI DY INPP DY NNINM HOI NN DN KD YPIANNIV G
OI55N NYNAN PNIYY DD DNPOYW IPYI 123D NRNN JPDNN MNY NHVIN
, 107 PYD SW MNPON IMDN MR 1T NNDN NIXRT MIVOX .OMNXN WD DY

NN NYAPA DINTNNM DX NTYND ANT NYT NIPOY PMNN

Y9 NNIN D NN DX NINRYA YIOND 1DY WPN ,19ND ONDOW 29D 1y MDD
SIRSNIND DX DD 7PN 1N INN ROD DX NN NHLNN NIRNIND MDD

VIN IXN DPPY DTV Y1) DINNIN MIVAN DRI DIDIN NYNAN IR TN PPN
UPIANN DTN ,NNY DY TN IRNONRD DY OINDND DN DR PNAD Wpannn
NT2IY ,TI0 92¥NT DMWY NN YNNI TUN INRIANI YWD N0 93 TIY KD 1 1NNy
21NN NYIND IWNRA DITID MPOD NoYN NNV YN NYYA IRNNND DY NP
YDVMPIDY NNINNN DY MINDNN HNINVIN NN DINN NIN 9D .Y INDNN
1252
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1) KD .DMYND YR DOY P WPIAND NN IR DI NOIND 1PONN NOPNY
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DTN DY) PWYN 1NN DTHY XD INIYOIY DTV DY NIRYNOND DY 2)INVIAN
N9 ) MINYHRND DX ITNRY TUR ,DO0IVS DIWIN 2T DY INDI ¥INI Ypannvy
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